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P 2: 4 line 4 read ſpecify. p. 8 line17 r. Queſtions of Fact 

touching; p. 9 line ultima, . did mean, p. 11 line 17 7. 
Diſpoſſeſſed, p, 12 line 11 7. being. and line 15 r. mean and 
line 17 r. Law; the Suit, p. 14 line 17 r. Parliament, and as 
it were 4 flatu. p. 15 line 19 7. ſhould pleaſe to p. 16 line 
ultima . Judgments. p. 19 line 15 7. hainous, line 21 7. Max 
ims and Rules ot Liberty. and line 24 . Preſumptuouſly. 
p. 22 line 22 7. thereof, or if the Proof be Defective. 
p. 31 line 18 . the Liws and, p. 33 line 1 r. Enact and 
Command, and line 17 . Enacted and Commanded. p. 35 
Une 21 r. It, as is, p. 37 line 4 r. offenders, and wrong doers. 
p. 46 line $ 7- Parliament, and line 17 v. Power, or ſhal! 
Determine matters Determinable at common Law, and line 22 
r. Diſcountenance and Reformation. 
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THE 
Juriſdiction of the Chancery 


A'S A 


Court of Equity, &c. 


ned Men, that thoſe important Branches 

of the Common Law, touching the form 

and qualities of Eſtates and Intereſts in 
Lands, v:z. Deſcents of Inheritances, Tenants 
by the Curteſy, Tenants in Dower, &c. and 
the ſeveral powers of the Tenants thereot, 
in and over ſuch their own Eſtates and Poſ- 
ſeſſions, and the Cuſtoms of Gavelkind, and 
the incapacities of Infants till their Ages of 
21, the incapacities of Femes Covert and 
other general Cuſtoms and Uſages in Fng- 
land, and alſo the Maxims and known Rules 
of Law, were firſt formed and had their firſt 
Riſe and Commencement, by and from Acts 
of Parliament; altho? the Records of thoſe 
Statutes are not now to be found: For all 
Laws muſt in their Creation have Forms 
given them ; becauſe Forms are the only In- 
dexes by which one Creature can be diſtin- 
guiſhed and known from another. 


1 hath been a received opinion of Lear- 
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4 Juri ſdiction of the 

It is well known that in the Original For- 
| mation of our Engliſh Conſtitution, care 
was taken to plant, and fix the Root, and to 
; ſperify the principal Branches of the Law, 
and to reduce the ſame into the Form of 
| a Starute called Magna Charta : In which the 
| Wiſdom of our Anceſtors appears, in choo- 


; ſing the moſt comprehenſive Negative Word, 
that could be invented, to exclude Injuries 
j and Injuſtice, to the end a Diſhenſing Power, 


and all Partiality, to favour one Man againſt 
li another, might be taken away: And that Evy 
| Man, without exception, ſhall have equal! 
right to Claim, and to expect to have, the 
benefit of that Fundamental Law. 


Thoſe Negative Words are exquiſitely ex- 
preffive and are theſe. 


Nullus Liber Homo Capiatur, vel Impri/+- 
wetur, aut Diſſeifietur de Libero Tenemento ſin, 
vel Libertatibus vel Liberis Conſuctudinibis 
ſuis, aut Exuletur aut aliquo medo Deſtruatur ; 
Niſi per Legale Iudicium Parium ſuorum, vel 
per Legem Terre: Nulli Uendemus, Nulli Negs 
Imus, aut Differemus, Inſticiam vel Rectum. 


In Engliſh thus. 


| No Freeman ſhall be Arreſted, or Impri- 
| fened or Diſpeſſeſſed of his Freehold (mean- 

ing his Property in Lands or Goods, - of 
18 


Chancery. 5 


his Liberties or Free Cuſtoms, nor ſhall be 
Baniſhed, or in any manner Deſtroyed: But 
by the judgment or Verdict of his Peers 
(meaning by a Jury of bis Equals,) or by the 
Law of the Land; We will Sell to no Man, 


we will Deny to no Man, we will Delay to 


no Man, Juſtice or Right. 


The Words of this Law are ſo Extenſive, 
that no Man (without his own fault) can 
be excepted or excluded or barred from the 
Benefit of them, or in other Words, no Free- 
man ſhall be Prohibited, to purſue his Reme- 
dy at Common Law, to recover his Right ; 
neither ſhall his Right or Means to defend 
it, be taken from him: But then thoſe 
Words muſt be expounded in an Affirmative 
Senſe, vig. That every Man ſhall have the 
Liberty of his Perſon, and a Property in his 
Poſſeſſions, and ſhall not be Di / poſſeſſed, either of 
his Poſſeſſion or Liberty, or of his free Cuſtoms, 
meaning of his Freedom in Trade, or his Pro- 
feſſron in any Science, or of his Remedy to 
recover, or defend thoſe Rights and Privileges, 
but by due Courſe of Law. | 


And moreover in and by the Words of 
Magna Charta, (Liberties and free Cuſlams) 
are comprehended, all the Maxims and Rules 
of the Common Law, by which Mens Rights 
and Properties, and Liberties of his Perſon and 
Freedom of Trade are to be meaſured de- 
fended and determined, This 
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6 Turiſdidion of the 


This Magna Charta or General Law, be- 
ing the Hereditary Brich- right of every Man. 
It becomes Neceſſar, to take notice of the 
Fudicatures erected for the Adminiſtration 
of Juſtice, that were inſtituted, and to be 
guided by this Standard. 


For this Purpoſe, it is well known, that by 
the Original Conſtitution, the King in hrs 
own Perſon was, (tor many Subſtantiall rea- 
fons) excluded from the Adminiſtration of 
Juſtice, and that the Judicature of all Contro- 
verſies according to the poſitive Laws, was 
diſtributed and divided, amongſt the 12 


Judges, who repreſent the King and are of 


his Nomination, in the ſeveral Courts of 
Law in Weſtminſter-Hall ; and whoſe Judi- 
cial Authority, (after their nominarion,) is 
derived, not from the King, but from the 
Conſtitution. | 


But the points of Magna Charta, being 
expreſſed in General Terms: Many Caſes 
happened, by reaſon of Fraud and Breach o, 
Truſt ; which occaſioned great Grievznces, and 
numerous Complaints, againſt which, Magna 
Charta and the Common Law, had provided nc 
Remedies, nor had Erected any Judicatures, 
in which, thoſe Complaints might be heard, 
debated and determined, , 

n 


Chancery, 7 


In this uncertainty, many were the com- 
plaints of the People, and many were their 
Tllegalt Addreſſes, and Applications made, 
ſometimes to the ordinary Courts of Juſtice, 
and ſometimes to the King himſelf, to ob- 
tain what, hey calld Fuſtice. In which pro- 
ceedings, many were the Hlegall Stretches, 
and Deviations, that were made, from Mas- 
na Charta and the known Rules of Pro- 
perty; Inſomuch, that Magna Charta was, 
ſometimes denied to have the force of a Law, 
or Statute, or however, that it did not bind 
or exclude the King from Judicature. 


And the Arguments which have been made 
uſe of to prove that Magna Charta did not bind 
or exclude the King from Judicature were 
thatalcho' the Words of Magna Charta are o- 
lent Negatives, yet thoſe Words were D1½ 
junctive, that is, no Man ſhall be Impriſoned or 
Diſpoſſeſſed, &c. but by the Fudgment, (mean- 
ing the Verdi) of @ Jury of his Equals, 
or by the Law of the Land; and from thit 
Digunt ive, they have Argued, that, the 


King had Prerogatives or Authorities in Ju- 


dicature, that were ancient and prior in time, 
or at leaſt Coeval, with Magna Charta. 


And that therefore thoſe Prerogatives or 
Authorities, were that Legem Terre, or that 
Law of the Land, which Magna Charta 


mean 
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8 Juri ſdiclion of the 
meant by thoſe Digjunctive Words, and fo 
left them Unreſtrained. 


To this Specious Argument, this ſhort 
Anſwer may ſuffice, that there is not nor never 
was extant in England, any Law but what was 
and is either a Statute Law, or the Common 
Law; neither of which ever inveſted the 
King with any Authority in Judicature, to 
draw in queſtion, examine, or determine, 
any Man's Right in his Freehold or Proper- 
ty, or to make his Viil the Law; but this 
ſhorter Anſwer ought to put an end to the 
Queſtion, viz. That every Word of Magna 
Charta, is by the Statute of the 25 E. 1. cap. 1. 
Declared, to be the Common Law of the 
Land ; which hath reſtrained all Rights and 
Queſtions of Freehold and property, to be 
Tryed by Juries only. 9 | 


And therefore the People being grieved 
with theſe Vild Conſtructions, and with mul- 
titudes of Illegal Petitions and Suits made 
to the King himſelf; In which partiality and 
malice, and potent Favourites often prevailed : 
They (the People) by their Repreſentatives 
in Parliament Claimed, and Conteſted for, 
and obtained the ſeveral material Explana- 
lions of Magna Charta, to be made, as fol- 


* 


lows, vis. 


By 


Obance © 9 
By the Statute of the 52. H. z. cap 5. Anno Duni. 
1268. call'd the Statute of Marlebridge, This 
Declaration and Expoſition was made, that 
Magna Charta ought, in every Article, as 
well in thoſe, which concerned the King, as 
in thoſe which concerned the People, to be 
holden and obſerved: The meaning whereof 
was, that, the Crown never had any Autho- 
rity to act in the Adminiſtration of Juſtice, 
contrary to any point of Magna Charta; 
and this Statute therefore, If it meant any 
thing, did mean, that Magna Charta. did diſ- 
able and exclude the Crown from doing any 
Act, to hurt or deprive the Subjects of any 
Rights, Liberties, or free Cuſtoms, or Trade, 
ſecured to them by Magna Charta. 


By the Statute of the 2 5 E. 1; cap. 1. 2. Arno 


Dui. 1297, Theſe expoſitions were made 
and declared, that Magna, Charta was eſtab - 
liſhed by the common Aſſent of all the Realm, 
and ought to be holden in all points, with- 
out Diſdain, and that every point of it was 
the Common Law of England, which ought 
to guide all Courts of Juſtice ; and that al! 
Judgments given, by any Judges or by any of 
the King's Miniſters, who ſhall hold Plea con- 
trary to any point of Magna Charta, ſhall 
be holden for nothing: By which 2 Statutes, 
it was Declared that the Words per Le- 
gem Terre, or the Law of the Land being one 
of the points of Magna Charta, did incan 

. 1 the 
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10 Juri ſdiclion of the 


the Common Law, excluſive of all Authori. 
Ties of the Crown: 


But notwithſtanding Magna. Charta Was 


the Root, and theſe explanations were the 
| Branches, or Farms to Point out and Mani- 


feſt the Common Right of every Man: Vet 


many Grievances aroſe by reaſon, that. ſuch 
People as had Potent Friends at Court, de- 


clined the ordinary Courſe of the Common 
Law, and troubled the King in Perſon, with 
Tllegall Petitions, containing falſe Suggeſtions, 
to injure and 7//egal y damnify the Lower 
Subjects, contrary to Magna Charta (mean- 


ing contrary to the Forms of the Common 


Law,) and upon thoſe ſuggeſtions, the King 
did ſometimes at the importunity of power- 
ful Perſons at Court, cauſe Hlegall Commands 
to be ſent under the Great Seal, to delay 


common Right, And therefore to Redreſs this 


grievance: Another explanation was made, 
by the Statute of 2 E. 3. Whereby it was 
Enacted, that Magna Charta ſhould be ob- 
ſerved in all points ; and that . it ſhould not 
be commanded by the Great Seal, to diſturb 


or delay common Right, meaning Proceedings 


at common Law to obtain Right, which un 
fact was no more, than a Repetition of the 
Statute of 25 E. 1. cap. 2. 


But ſtill the King was troubled, and the 
People vexed, with Ilegall and falſe Sug - 
5 | geſtions 
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geſtions; And therefore, to ext inpate and ex- 
tinguiſh this , Grievance, and to remove it, ö 
as well from the Kings Perſon, as from the | 
People: The Commons deviſed the Statute 0 
of 37 E. z. cap. 18. which the Lords paſſed 1 
and the Kino Aſſented to, in the Year 1303, 1 
(being now. near 400- Years ago.) By which 
Statute, Magna Charta and conſequently all 
the maxims and eſtabliſhed Rules of the Com- 


mon Law which had their Commencement 1h 
by Acts of Parliament, were again confirmed, nf k 
and thoſe informal Proceedings were declared vp 
to be Illegal. And the recital of the Griev- * 


ances was That altho? it be contained in the | | 
Great Charter, ( which in the ſame Sta- * 
tute was then confirmed,) That no Man WO 
ſFould be Taken, or Impriſoned, put out of | 
his Freehold, without proceſs of Law: Never- 
theleſs divers People did, out of Malice, make 
falſe ſuggeſtions. to the King himſelf, which 
ccalioned the %%% Grievance, viz." That the 
King himſelf was thereby often Grzeved, (that 
is, he was (as may be ſuppoſed) 1//egally 
troubled, with Ditficulties ro find out and 
diſtinguiſh, which Petitions were contrary 
o Magna Charta, and which not,) Aud the 
ſecond Grievance was, that divers were Dams 
nfied, againſt the form of the ſame Charter, 
(i. e. legally Damnifid.) And therefore the 
Remedy, againſt theſe two ſorts of Grievan- 
ces and Illegall proceedings, which the Sta- 
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12 Juri ſdiction of the 
tute provided, was, that they who made ſuch 
ſuggeſtions, ſhould be ſent with their ſuggeſtions, 
before the Chancellor, and there find ſurety to 
purſue ſuch their Suggeſtions : And that they 
ſhould incurr the fame Pain, in caſe their /ug- 
geſtions ſhould be found EY TL, (to be or- 
dered doubrleſs by the Chancellor, ) as the 
other ſhould have had, if he were Actainted : 
And that then Proceſs of Law ſhould be 
made againſt them, (meaning the Defen- 
dants) without b ing taken, or Impriſoned, a- 
gainft the Form of the fame Charter and 
other Statutes. The Words ( found EVIL) 
are afterwards by the Statute of 15. H. 6. 
cap. 4. expounded to Man, that if the mat- 
ter complained of, be de terminable at com- 
„ #-} & © "oo 


This Parliamentary Tranſferring of theſc 
 Tllegall Suggeſtions, from the Kings Perſon, 
to the Chancellor, and Impowering him to 
examine, hear and Determine the Matter, and 
to make Orders therein, doth warrant theſe 
Conclufions, viz, Was wel 
1. That by force and vertue of this Star- 
tute, the Juridici ion, Power and Authority - 
the 
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(*) The Cbarcellat Named in this Statute is indifferent!y 
Applicable to all the King's Chancellors, wiz. The Lord 
Chancellor of England, the Chancellor of the Court of the 
Exchequer, the Chancellor of the Duchy of Lancaſter, Oc. 
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the Chancery, as a Court of Equity, had its 
Firſt and Original Fuſtitution and Commence- 
ment: And that all the Judicial power of the 
Chancellor, as a Judge of Equity, is Derived 
from this Act of Farliament. ' 


2. That the recitalls in this Statute do bind 
doom all Men from Liberty to affirm, that this 
Juriſdiction was, before this Statute, any part 
of the Law of the Land; Or that it was not 
frſt introduced, as a new Law, by this Sta- 
tute; Or to fay, that before this Statute, Pe- 
lilions or Suggeſtions made to the King, touch- 
ing the matters aforeſaid, were Legal, or Fuſti- 
fable; tor ſuch an Allegation would contradict 
the Statute it ſelf, and the Authority that 
made it, with ſuch TRADII TONS, as 
have no Certainty or real Exiſtence in them 
but are Chimerical and variable with every 
Man's Conceit and Imagination, for an Act 
of Parliament ought to be conſidered as a 
national Contract and Agreement, to be the 
Rule of Juſtice and Right between all Men; 
for a Statute is the Will of the Legiſlature 
ſignified in written Words, To the obſervance 


whereof every Man is a party conſenting and 
therefore Bound. 


Bur becauſe the Chancellor, being inveſted 
with ſuch a vaſt Power, might imagine his 
Authority to be unlimited ; and above the 


Law 


= _ — 

2 4. — > Dae, _ „ 4 Si 

— — - - = * 
22 22 2 - 
— * 2 '& - 
: — o 
- > * — — - 22 2 — — wy — 
— 
* — 


- —— 


© ——— — _ m 
= 


- 9 — — 
_ _ — — —— 
F — 
— 
- 


14 Juri ſdiction of the 


Law: Care was taken, even in the ſame Par- 


liament, to compaſs in his Juriſdiction and 
Authority, with Boumds, and particularly. with 
the Indelible Memento, of the Negative Words 
in Magna Charta, vig. That no part of the 
Common Law ſhould be Offended, for any 
Man Diſarmed of his Legall- Right, or of 
his remedy to recover that Right or of any 
Legal means to defend that Riglit, or 
that ſhould look like a D:/penfing Power, 


to unmake, or overturn, any point of Mag- 


na Charta, or to change any maxim or eſtab- 


liſhed Rule of the Common Law, (except it 
ſhould be upon ſome. ſubſtantial ground of 
Equity,) and therefore Magna Charta, or the 
Common Law, was in the very ſame Par- 
liament a ppointed to be a Boundary and a guide, 
to this unlimited Power, in like manner as 
Shores Bound the Ocean, or Banks a River: 
And for that end Magna Charta was con- 
firmed after this time, above: twenty times, 


and n by che Statute of che 42 4 


E. 3. cap. 1. (being but 5 Years after this 
Statute i _ E. z.) Magna Charta was con- 
firmed in an extraordinary manner; for it 
was thereby further, & de novo Enacted, that 
if any Statute be made to the contrary; it 
ſhould be holden for None, (meaning that all 
Statutes ſhould be expounded. to include in 
them an implyed Exception or Proviſion, that 
no point of Magna Chartg ſhould be, by any 

of them offended, changed, or diſannulled.) 
ö But 
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But the penalty impoſed by this Statute of 


37 E. z. vig. That the Complainer ſhould in- 
curr the ſame Penalty, as the other ſhould 


have had, if he were Attainted, being a Ta- 


lian He, and obſcure, and Impratticable : 


Another Statute was, in the very next Year, 
dig. 38 E. 3, made, whereby Magna Charta 


was again confirmed, and the Statute of 37 


E. 3. explained, and the Puniſhment altered, 
and a new Penalty appointed, vig. That the 


Chancellor ſhould order the Complainer, who 


fails to prove his Suggeſtions, to be commit- 


ted to Priſon, till he make Satisfaction to 
the party Grie ved, for the Slander, and or 


bis Damages: But this Puniſhment trenched 


too near upon Magna Charta, and was found 
unfit to be executed, becauſe it made the 
Chancellor ab/o/ute Maſter, of the Liberty 
of the Perſon whoſe Complaint he ſhould 


ſay was found Unzrue, And therefore, 


By the Statute of 17 R. 2. cap. 6. Anno 
Dui. 1393. (being at 30 Years diſtance) the 
Power of Impriſonment was waved or ſuſ- 
pended, and a new Power was given, to the 
Chancellor, viz. That he, after ſuch Sug- 
geſtions ſhall be duly ound and proved to be 
UNTRUE, ſhall and may order Damages, 


according to his D/ſcretion, to him who is ſo 


troubled Undaly, ( which Damages have been 


expounded to mean Coſts of Suir.) And 


therefore 
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therefore ſrom this Statute it may be inferr'd 
that if the Suggeſtions of the Complainant be 
found to be TRUE,” and yet the party 
complaining beordered, by Dsſcretiong to pay 
Damages, (i. e. Caſts,) then ſuch an order, 
and this Statute, are inconſiſtent and tand in 
Terms of Oppoſition. 


And now from theſe 3 Parliamentary Struc- 
tures or Inflitutions, it may be aſſerted and 
concluded, that the Root and original Authc- 
rity of the Chancery, as a Court of Equity, 
is not Occult, nor like the Head of the Nilc, 
undiſcoverable, nor is founded on, any an- 
cient Preſcription, time out of mind uſed, 
nor upon any unwritten Law or Cuſtom : 
But we may look upon its Authority and Ju- 
riſdiction, to be firſt Erected and eſtabliſhed, 
by theſe 3 written Acts of Parliament, made 
for the Cauſes aforeſaid ; out of which Mag- 
na Charta is intirely exempted: And that 
that Inſtitution is equal to the Inſtitution of 
any Court of Law whatſoever, (except only, 
that it is not made a Court of Record, to bind 
Lands) And particularly the Statute there- 
fore of the 37 E. 3. cap. 18. may be accoun- 
ted the Charta Minor, of chis Court of Equi- 
ty, as having made the Juridiction perſon! 
only; and that the Memento of Magna Char- 
ta's negative Words, as the Root, and all its 
explanations as Branches, in relation to Judg- 
ment at Common Law, which bind proper- 

| to | ty 
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ty and Freehold, were appointed to compaſs 
in, this new Juriſdiction, as an Inſeparable 


Monitor, or Attendant, to put in mind: That 


no Diſpenſing Power to change, or to make 
any Order, to unmake or to change, or con- 
troul, any point of Magna Charta, or any 
Maxim or Eſtabliſhed Rule of the Common Law ; 
ought to be aſſumed or excrciſed; for Magna 
Charta, and its Branches, are reſerved and 
exempted as the Ni me ta gere: And conſe— 
quently it may be aſſetted, that there never 
was, nor now 1s, any Power reſiding in any 
Perſon whatſoever, t hear or determine, any 
Cauſe, touching Lands, or to Condemn or 
Commit any Subject 7o Priſon, otherwiſe than 
according to Magna Charta, and the Sta- 
tutes aforeſaid. And therefore that Aſſertion 
brings in Queſtion, the Authority of the Or- 
ders, made by the Lord Chancellor Clarendom, 
and the Maſter of the Rolls, (Sir Harbolgle 
Grimfion,) touching Councellors and Com 
mitments: Becauſe they ſeem to be Legiſlative, 
and to exceed the Bounds, in which the Power 
of this Court, is to be compaſſed in: For as to 
the Statute of 2 E. 3. the Learned Judge 
Fitzherbert was of Opinion, that thoſe Com- 
thands, under the Great Seal, to delay com- 
mon Right, contrary to M. gna Charta, were 
(without that Statute) void, and ought to have 
been holden for Nothing, according to the Ex- 
r before made, by the Statute of 25 
1. cap. 2. Fitz, N. B. 230. 
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18 Juri ſdliclion of the 


This new juriſdid ion or Court of Equity, 
being thus inſtituted and bounded, it 1s plain, 
that all neceſſary Incidents were by thoſeStatures, 
together with the Juriſdiction it ſelf, tacitely 
Grven and Granted, to enable the Court to 
execute its Power (except incidents contrary 
to Magna Charta) for the Statute of 37 E 3, 
cap. 18. expreſsly Directs, that upon the 
Lodging the Suggeſtion (or Bill of Com- 
plaint) before the Chancellor and ſurety found 
to purſue it, Proceſs of Law, ſhould be made 
againſt the Defendants, without being Taten, 
er Impriſoned, againſt the Form of the great 
Charter: And therefore this Statute is the true 
foundation of the Authority, which impower- 
ed the Chancellor to frame and iſſue out the 
new Writ called a Subpena De quibu/damCert!s 
de Cauſis, commanding the Defendants (with- 
out Arreſting them) to appear and anſwer 
the ſug geſtions of the Petitions (now called 
Bills in Chancery) and alſo proceſs of Cor- 
tempt, for not obeying. thoke Commands: 
And alſo proceſs of Contempt, for diſobe- 
dience to the final Orders and Determinations 


made, by that Court, purſuant to thoſe Sta- 


tutes · Without, which Authority, the whole 
Juriſdiction would be Eluded; and rendred 
uſeleſs ; and upon this Inſtitution, the Oath 
of the Chancellor was new framed, viz. 7 bat 
be ſhould do Right to all manner of People, 
Poor and Rich, after the Laws and Uſages 1 

101 
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this Realm: For the Words: (All manner of 
People) can refer only to this new erected 
Court of Equity, which brings before him, 
all manner of People, and this Oath may be 
| thus illuſtrated, vig. the Chancellor repreſents 
the King, that is perſonates theKing' in hisChan- 
cery, and therefore he, as ſuch Repreſenta- 
tive, doth by taking this Oath, accept or 
take into his Care the Laws of England, to 
keep and obſerve the fame, on the King's 
behalf and to perform his Majeſties Oath to his 
People, that is not to deny or delay Juſtice or 
Right of property, and therefore in caſe 
the Chancellor ſhould break ſuch his Oath, 
thatBreach is ſo henious, that the Law accounts 
the offence equal to his wilful breaking, (as 
much as in him lyes) the Kings Oath. This 
Oath therefore makes it neceſſary, that ſuch 
a judge of Equity ſhould be well acquainted 
with thoſe Laws and Boundaries, and eſpe- {4 
cially with the Rules of Property, or elſe 1 
how ſhall it be known, if he deviates, whe- 
ther he deviates inadvertently, or pteſump- 


tiouſly. 
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From this Statute it may be inferred, that FR 
People before the making thereof, were ſome- $4 
times I/legally Arreſted and Impriſoned, and _— 
compelled to appear to, and anſwer Peritions _ 
made. to the King himſelf; becauſe this Sta- 4 
tute appointed Proceſs of Law, to be made # 
without being Arreſted or Impriſoned, which 172 

. os B 2 Proce/s 
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Proceſs muſt neceſſarily be the ſaid Writ of 
Sub peua, that was by Authority of this Sta- 
tute framed, and may therefore be called a 
Legal Proceſs. 


And here Notice may be taken of Injunc- 
7105, as neceſſary Concomitants to this Ju- 
dicature, and of the nature of them, and when 
they ought to be Temporary, in order to bring 
the cauſe in Equitv, into a proper Way, 
to be determined : And whether ever they 
ought to be, and in what Caſes, Pe-petual - 
But the Learning of that matter would car- 
ry this Speculation further than was jnten- 


ded, altho* it will come here fter, properly 


to be rouched upon, as a Problem of Power, 
vg. Whether a Court of Equity, which the 
CommonLaw hath compaſsed in, with bounds, 
may aſſume a Juriſdiction or Diſpenſing Power 
to pals over thoſe bounds, and bind its Binden: 
And ſay to he Common Law, by an Injunction 
or Frohibition, hitherto ſhall thy Courſe pro- 
cecd, but no futheror that ſuch a determinate 
aumber of Lials of Right to a Freehold, 
ſhall be had and no more. But this ditt;- 
culty calls for further Aſſiſtance, and for that 
reaſon is at preſent Poſtponed, fave only, 
that it is obſervable, that there is no ſub- 
ſtantial Difference between an Ixjunction in 
Chancery and a Prohibition at common Law, 

in 27 8 the Commanding Words in both, 


are of the ſame Tenor: For the Words ot 
an 
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an Injunct ion in Chancery, are. we Command and 
firmly injoin you, that you De/7 / trom all turther 


Proſecution at Common Law, &c. And the 


Words of a Prehibition, at Common Law, 
are, we prohibit and firmly Injoin you; that 
you ſhall not proceed further in the Spiri- 
tual Court, or in the Court of Admiralty, 
Se. So that both Commands in the Injunc- 
tion, and in the Prohibition, Sound, in ſtop— 
ping the Proceedings and taking away the 
Remedy, in the reſpective Courts of Common 
Law : And in the Eccleſiaſtical Court, and 
in the Admiralty, &c. and are therefore Botb 
of the ſame Import. 


The next thing that comes under con- 
ſideration, 1s, the manner and method of 
Trials or Examens, uſed in this High Court 
of Equity, to Try the ruth or Falthood of 
thoſe Suggeſtions, which were directed to 
be be ſent from before the King to the Chan- 
cellor, i now called Bills in Chancery) which 
method of 71 rials or Exam ns muſt be ad- 
mitted to be very different from Magna Char- 
ta: For the Examen or rials inſtituted by 
Magna Charta are to be made by a Jury of 

12 Men upon their Oaths, and by Witneſles 
kin before the Jury, as Judges, Pub/1Ch> 
ly, Face to face, in open Court, in the pre- 
ſence of both parties intereſted : Where falſo 
Witneſſes being confronted and croſs Ex- 
amined, are often detected and expoſed, and 

ſomctimes 
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ſometimes Truth forces its Way through their 
own Mouths; I hereas in Chancery, a contrary 
Examen, or an aliud Examen or Way of Tryal 
of Facts, hath been uſed and practiced, as the 
F oundation upon which that quriſdiction ſub- 
ſiſts, viz. Ihe Tryal hath been. by Depoſetions 
of Witneſſes, nnd in private, and taken 
down in writing, where neither of the con- 
tending Parties are permitted to be preſent, or 
to know what is ſworn by the Witneſſes, and 
after theſe Depoſitions are ſo, written and pub- 
liſhed, the Lord Chancellor ſits as Judge and 
Fury to hear the Evidence read, anch to deter- 
mine whether thoſe Suggeſtions are true or 
falſe, and if his Lordſhip believes 1 them to be 
true; then he is to order what he, in his D. 
cretion, deems to be equal, juſt and good, ſo 
always that the common La be not Offend- 
ed; For if a; Matter of Fact, upon which an 
Equitable Title to an Inheritance is grounded, 
be controverted, and variety of Proof is made 
thereof, that tat, and the Truth of it, ought 
to be ſent to ſome Court, to be, tryed. by a 

fury at common Law, before this, Court of 

£quity can, or ought to, make any Deter- 

mination. 


But in this Caſe, it is proper, to obſerve, 
that whatſoever was the Ancient Buſineſs of 
the Maſter of the Rolls in the Court of Chan- 
cery, (which I do not pretend to Deſcribe) 
his Office was an Office of much greater An- 


tiquity, 
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tiquity, than the firſt Inſtitution of the Court 
of Equity in Chancery, for we find that near 
100 Years before the firſt Erection of that 
Eee big. in the Year 1288, che Great 

ing Edward the firſt, upon the Peoples 
Outeries, caufed and countenanced a ſtrict 
and ſevere Inquiſition to be made in Parlia- 
ment. to find out, and hear Complaints, and 
puniſh indirect Practices and Offenders in the 
Adminiſtration of Juſtice, and that Thomas 
Lithbury, then Mafter of the Rolls, together 
with 10 of the 12 Judges, and other Officers 
and Miniſters of Juſtice, were accuſed in that 
Parliament, and convicted of Corruption and 
Partiality, and Lithbary the Maſter was 
fined 1000 Marks, * This general De- 
pravity and Partiality in Matters of Ju- 
ſtice, was in thoſe Times a lamentable Grie- 
vance; but in theſe * Times, no Man 
can, or dates approach that judicial Office 
with Temptarions. 


But in Proceſs of time many Grievances 
aroſe and daily increaſed, and the Cauſe or 
Fountain of thoſe Grievances was, by reaſon 
no Rules of Equity ever were or can be fixed 
or inſtituted to Bind the Judges of Equity; 
but every judge of Equity hath in his own 
time made ſuch Decrees and Orders as ſeemed 
right and good in his own Mind; and if a 
Precedent” hath been wanting, and it hath 
deen objected, that the like had never been 
Eyre 56, done, 


24 Juri ſdliction of the 
done, many of them have anſwered, they 
would make a Precedent, and therefore all 
that the Parliament could do or have donc, 
hath been to fix and appoint, ſtronger and 
plainer Bounds to compals in, the extraordi- 
nary Power of this Juriſdiction of the Chan- 
cery, as appears from theſe four Inſtances, 


VIZ 


I. The fir/t Inſtance was, That in ſo ſhort 
a time as within 9 Years after this Court of 
Equity in Chancery had its firſt Inſtitution 
and Commencement, and was compleated by 
the Statute of the 17th, of Richard the 2d, 
Anno Dom. 1393, Complaints were made for 
double Vexations, and therefore an Act of 
Parliament was made in the 4th, Year of King 
Henry the 4th, cap. 23. Anno Dom. 1402, 
whereby thoſe new Grieyances were Redreſ- 
ſed, wiz. It was Enacted: that new Examina- 
tions in Chancery, of Matters of Fact, after 
the ſame had been tryed by Juries, or other- 
wiſe tryed by due Courfe of the common 
Law, ſhould not be attempted, but were pro- 
hibited: for the Verdict of a Jury, is by Mag- 
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na Charta called a judgment. Le 
II. Another Grievance was, That People fin 


were vexed by Bills in Chancery, and by Writs 8 Jus 

of Subpama purchaſed and ſued out thereup- WF ge 
on, for Matters Determinable at common Law; WF ce 
and therefore the ſecond. Inſtance was, That to ; 
-  Redrels 
5 2s 


Chancery. 25 


Redreſs this Grievance the Statute of 1 5 H 
6. cap. 4. Anno Dom. 1435. was made, 


whereby it was Enacted, that no Writ of 


Subpena ſhould be granted, till Surety ſhould 
be found, to ſatisfy the Party Grieved, his 
Damages and Expeaces, if ſo be the Matter 
of the Bill be not made Good, that is, Equi- 
table, and not determinable at common Law. 


And yet after all theſe Steps made, for 
Inſtituting a Court of Equity in Chancery, 
and Directing its Proceſs and Proceedings, 
that celebrated Author Saint Gerin, who, in 
the 23d, of Henry the 8th, Anno Dom. 1531. 
wrote the Learned Book called Do#7or and 
Student, did as a Traditional Writer, with- 
out knowing the true Source, Aſſert, that Bills 
in Chancery, and the Writz of Sen and 
Injunctions ſued out thereupon, did not ariſe 
from any ſpecial Grounds of Law, but were 
Proceedings Indulged or ſuffered by the Com- 
mon La. 


And according to this Author, we find in 
Lord Coke's 4th inſtitute, page 86. That the 
two great Chief Juſtices Popham and ander- 
| /on, and the Chief Baron Periam, and 6 other 
Judges in 43 Elis. Anno Dom. 1601 were 
of Opinion, that the Court of Equity in Chan- 
cery, was founded on ancient Preſcription 
time out of mind uſed, or ab 1n:to of this 

Government; and that the great Lord Chief 
D Juſtice 
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Juſtice Hobart, in his Report of the Calc 
between Martin and Marſhal, page 63, held 
with his faid Predeceſſors, the ſame Opinion, 
and therefore if I thould preſume to call theſe 
Opinions Traditional, 1 ſhould account my 
ſelf audacious, if I were not ſupported by the 
ſeveral Statutes before inſiſted on, Again/! 


which no Preſcription nor Opinions, altho' of 


the molt Learned, ought to be heard or ad- 
mitted: For no Traditional Law, or Opinion, 
or Judgment, can ſtand againſt pofitive Laws 
Enacted by Authority of Parliament ; and 
further, it may be added, Rod non legitur, 
non Greditur, 4 Inſt. 304. 


This Place therefore affords an Opportu- 
nity to ſhew, That the Reaſon of writing thi: 
Reſearch 1s, becauſe the learned Tracts that 
have been lately publiſhed on the Hiſtory of 
the Court of Chancery, have poſitively . 
ſerted, and endeavoured to Prove, that the 
Power and Authority of that Court 1s Abſolut: 
which, if believed, muſt neceſſarily miſguide 
thoſe who Preſide; for a Power that is Abe 
[ute from all Laws, muſt be a Power to D 
pence with Laws, and therefore this Rejearci 
is written to ſhew, and to endeavour to Prove, 
that there are certain Bounds fixed and inſti- 
tuted, by which the Pewer and Authority 0! 
that Court of Equity is compaſſed in, and 
over which it ought not to pals, 


But 


— 
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But that Power did preſumptuouſly pals, 
and wantonly Sport it ſelf, in the long Space 
of 15 Years, whillt Cardinal /Y//cy was Chan- 
cellor, as may be ſeen in Lord Coke's 4th. In- 
ſtitute page 89, and 92; For this Cardinal 
having for a long time enjoyed All the Power, 
Inſomuch that no Complaints could find 
Avenues to ſeparate him from the King: He, 
the Cardinal Chancellor, tho' he knew that 
the Orders he was about to make, were un- 
lawful, yet he in his Preſumption made no 
Difficulty to Order and Decree the very Things, 
he knew were unlawful, 


But ſtill notwithſtanding all the Proviſions 
before Enumerated, the Power of Courts of 
Equity broke thorow all their Bounds, and 
overflowed all their Banks, and Eſpecially in 
the Courts of Equity holden in the Marches 
of Wales, and in the Northern Parts, and in 
the Courts of the Dutchy of Lancaſter, and 


of the Exchequer of the County Palatine of 


Helen; Great Exceſſes were excerciſed, for 
che Judges of thoſe Courts, Diſpenſing with 
the Common Law, and Invading the Right 
of Property, and caſting the Statutes behind 
heir Backs, laid about them, as if they had 
no Bounds or Limitations, 


III. And therefore the Third Inſtance was 
That in order to explain all the Statutes afore- 


D 2 ſaid 
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28 Juriſcliclion of the 
ſaid, and to Reſtrain the Jurisdiction of thoſe 
Courts, and as is ſuppoſed) the juriſdiction 
of all Courts of Equity, and to repair the old, 
and fix new Bounds, It is by the Statute made 
in the 16th. of King Charles the 1ſt. cap, 10. 
Declared and Enacted, That the King's Maje- 
ſty (meaning his Miniſters, the Lord Chan- 
cellor, or any other Judge of Equity) hath 
not, nor ought to have, any Juriſdiction, 
Power, or Authority to Examine, draw into 
Queſtion, Determine, or diſpoſe of the Lands 
or Tenements, Goods or Chattles of any Sub- 
jet by Engliſh Bill, or Petition, or by any 
other Arbitrary Way; But that all Queſtions 
touching the ſame, ſhall be Determined in the 
ordinary courſe of Juſtice, and by the ordi- 
nary courſe of Law, mcaning according to 
Magna Charta) and that if any Lord Chan- 
cellor, or Lord Keeper, Biſhop, Temporal 
Lord, Judge or Juſtice whatſoever, ſhall of- 
fend, or do any thing contrary to the Pur- 
pore, true Intent and Meaning of this Law, 

hen he or they ſhall, for ſuch Offence, For- 
feit to the Party Grieved, the Sum of 5co/. 


to be Recovered in any Court of Record at 
Weſtminſter. 


This Statute hath therefore Reduced not on- 
ly the four Courts before-named, but (as 1s 
apprehended) all other Courts of Equity to 

t Juriſdiction, which by the Statute of 
37 E. 3. cap. 18, was at firſt Inſtituted, to 
which 
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which the Memento of Magna Charta, or the 


common Law, was, as Bounds thereto, fixed 
and annexed, viz. That the Right of Tryals 
by Furtes, and by the due courſe of Law ſhall 
not be Diſpenſed with, or Denyed to any Man. 


But it is obje ed to this Statute, Thar 
there is in the latter End of it, a Proviſo, which 
Enacts, that this Statute, and the ſeveral 
Clauſes in it. ſhall extend only to the Court 
of Star-Chamber, and 5 other Courts named 
in that Proviſo: And therefore according to 
the Rule of Exceptio format Regulam, in rebus 
non Exceptis. So in the Cale of a Reſtrictive Pro- 
viſo, this Proviſo, format Regulam in Curijs 
non reſtrictis: And conſequently this Statute 
affirms, that a Diſpenfing Power which is ta- 
. from the other Courts, remains in Chan- 

ery, Becauſe the Court of Chancery is not 

— in that Proviſo. 


Anſwer, This negative Declaration made 
by the Legiſlature is general, v/z, That the 
King hath not, nor ought to have, any Juriſ- 
diction, to Queſtion or Determine the Right 
or Property of any Subject by the Method of 
Proceedings uſed in any Court of Equity: 
And therefore the Objection, That this nega- 
tive Declaration, being to extend only to the 
6 Courts mentioned in the Reſtrictive Provi- 
ſo, doth infer and imply the Afirmative, vIZ. 
That the King hath, by Vertue of the * 

0. 
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ſo, a Juriſdiction given him in Chancery, t, 

roceed i in thoſe Me thods contrary to Magn: 
Charta, which muſt neceſſarily be a Con- 
ſtruction Repugnant and inconſiſtent with the 
ery End and Purpoſe of the Statute it- 
ſelf, and in that reſpect the Proviſo muſt be, 
like meer Surpluſage, Void and of none Ef. 
fect, becauſe it is D-/trudive to that whole 
Starute. in which it is incorporated, and would 
leave the Subject in a far worſe Condition 
than it found him, for altho' it redreſs Grie- 
vances in thoſe particular Courts, yet it would 
Create a new one in others, far more exten- 
five, and ſo work an Effect contrary to the 
Cauſe, and contrary to the full and expret+ 
Intention of the Makers, 


This Anſwer may be Illuſtrated by this In- 
ſtance, viz. The King ha:h nor, by the Con- 
ſtitution, any Power to If Taxes on any 
of the Subjects of England, without a Gran! 
thereof in Parliament; Now if the King, 
Lords and Commons, ſhould by an Act of 
Parliament Declare and Enact That the King 
hath not, nor ought to have, any Power 7: 
Impoſe Taxes on any of the Subjcets of Eug- 
land, but the ſame ought to be Impoſed | in the 
ordinary Courſe by Grants thereof, in Parli- 
ment, and ſhould by the fame Act inflict Pe- 
nalties on ſuch of che King? Officers as ſhould 
offend this Law; Provided that this Act and 
the ſeveral Clauſes therein contained, ſhall 
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be expounded to Extend g to the four Nor- 3 
thern Counties, would not an Inference. that 

the King hath, by Vertue of the Proviſo, a N 
Power given him to 1//9/c Taxes, on any " 
Subjects out of thoſe 4 Counties he a mon- | 
ſtrous Inference, and Hefe of ſuch an 1 
Act of Parliament. 


And to theſe Arguments it may be added. 
that in the ſame Parliament of the 16th, of hi. 
Charles I. cap. 14. when the Diſpenſiug Tudy- | 1 
ment in the Caſe of the Ship Money, which | 
had invaded the Right of Property, came to | 
its Condemnation: The Parliament in order 
to admonith the Judges, both of Law and 
Equity, and to obviate and extirpate all D/ 
penſng Powers, and all Pretences for them, 
inſerted this Clauſe, And be if Enadted, that 
the Statutes of this Realm ſhall be, by allthe 1140 
Kings Officers and Minitters {rmly and ſtrict- 
ly holden and obſerv'd, which cannot be, if 
Magna Charta and its Explanations be Di 15 
fenſed with; for when a Diſpenſer ſhall caſt 

the Maxims of Law, and the known Rules of ö 
Property, and the Statutes of the Kingdom 11 
behind his Back, and make his own Will q 
ſtand for the Reaſon of his Judgment Then a 
Diſpenſing Power is plainly viſible, becauſe 
it can never be Equity to Overthrow @ Maxim 35 
V Laco when there is no Equitable Reaſon to 
Warrant it. In ſuch a Cale, the laying of 

| Philocles the Athenian Captive, to the victo- 
ri0us, 
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rious, but cruel Spartan Lyſander, who 
Taunted and Inſulted him as he was going to 
the Place of Execution, is applicable v7z. 
Miſerable is the Man who hath no Fudge to hear 
his Cauſe, (Plutarch 376) and ſuch is the 
Man, whoſe Judge is (or acts as if he were) 
Abſolute; for the ſecret Will of ſuch a Judge 
is the Law which cannot be known till fuch 


his Will be Pronounced. 


But yet the unlimited Power of Determi- 
ning Matters of Truſt, which the Chancery 
as a Court of Equity, appropriated to itſelf, 
as 1ts own Creature, over which, it exerciſed 
an abſolute Power, to Qualify according to 
their Diſcretions, and Diſpoſe of it, in a differ- 
ent Manner, than of Eſtates at common Law, 
and ſo may, by its Power, take away from 
one Man, and give to another, what Truſts 
that Court pleaſed, being not reſtrained by 
any Laws, but ſuch only as that Court in its 


own Mind, deemed Juſt and Equitable: And. 


for that Reaſon this Diſcretionary Power be- 
came a general Grievance, 


IV. And therefore the fourth Inſtance was, 
That in Order to Redreſs this Grievance, by 
Introducing a Certainty in the Creation and 
Manifeſtation of 7 ru/ts of Lands, and of le 
Perſons claiming thoſe Truſts. The Legiſla- 
ture was pleaſed to make a Statute to prevent 
Frauds and Perjuries, 29 Car, 2. Anno Dom. 


1077, 
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71677, and thereby to Ext in tlie ſtrongeſt 
Words both Afficmatively and Negatively, 
that could be at that time, or can be now 
Deviſed or Invented, That all Declarations 
and Creations of Truſts of Lands, ſhall be mas 
mifefted and pro e by fbme Writing, ſigned by 
the Party who 26, by To te, Enabled to Declare 
ſuch Truſt, or hy his lajt if il in Writing, or 
elſe they, (i. e. that all other Truſts, t fo na- 
nifefted and proved) fha!l be utterly Void 
75 all Intents and Purpoſes. 


This Stattite, if che Words ſignify che Will 
and Meaning of the Legiſlature, hath reduced 
the Power of the Chancery, and hath taken a- 
way from that Court the Examination and 
Determination of Tru/ts off Lands, for the 
Statute hath EnaZed, That if Queſtions ariſe 
about the Per /ons claiming Truſts, and if an 
Idue be joined to Try this Fatt, whether the 
Per ſon claiming the Truſt be the Perſon or 
not; the Statute hath in this Caſe appointed 
the Mamier of what Proof ſhall be allowed, 
and what Proof ſhall be Diſallowed, wz. Af. 
firmatively, that the Per/o2 claiming the Truſt 
ſhall prove himſelf to be the Perſon by ſuch a 
Writing, as is certain and manifeſt; and as 
may be read in Evidence; and Ne,, 
that conjectural Evidence, either without 
Writing, or by a Writing; that is not certain 
and manifeſt, ſhall 20. be Proof, but ſhall be 
. and that chis Fact ſhall be Trop 
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by a Jury, for ad Queſlicnem facti non Reſpon- 
gent Fudices; and thereſore the Allowance of 
other Proof, contrary to this Statute, muſt ne- 


ceſſarily be that hainows ( Hence which this Law 
was made to prevent. | 


It is impoſſible but Grievances will ariſe, 
for Humanum eft Errare; but in Caſes where 
the Sovereign and C ontrouling Power of the 
Crown by the Chancellor, over the Subjects 
Liberty and Property, is made the Queſtion, 
Whether there is ſu.h a Power or not, and if 
Judgments happen to be given, or Prohibito- 
ry Orders made, contrary to Magna Charta, 
and the Statutes aforeſaid; there the Grie- 
vance mult be, of all others, the moſt pro- 
voking, becauſe ſuch Orders cannot be made, 
or Judgments given, without a Mixture of 4 
Diſpenſing Power: For when a Diſpenfino 
Peter is aſſumed to unmake the Law, or to 
depart from the Law, and to make the Judge”; 
Will ſtand for the Kea/orn of his Judgment, 
there is Room for Parliality, viz. To take an 
Eſtate from one Man, and give it to ſuch n 
Man, as can acquire molt favour : And there- 
fore when any fuch Grievance ariſes from a 
Diſpenſing Power, it is ſuch a Vexation as calls 
loudly for Redreſs, Becauſe all Judges ought 
to give and declare the Reaſons of their Judg- 
ment, To the End the People may ſee and 
know whether the Laws and Statutes, which 

are to be ſtrictly holden and obſerved, 1 75 
He 


en A Gn anos wh . os. 
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Will of the Judge are to ſtand as the Reasons 
for their Judgments, 


But upon the whole, it is moſt evident and 
plain to all Men, That the Juriſdiction 0; a 
Court of Equity, in the Chancery, in the 
Ma 'ner it was at firſt Inſtituted, and to be 
Guided by the Great Charter, an by the ſaid 
Acts of Parliament, is, by the ſaid Acts of 
Parliament, ſet upon an equal Foot and Le- 
vel (as to Matters within its Juriſdiction) with 
any other Court in Weſtminfter-Hall: Anl 
is a Noble Eſtabliſhment, and a High and Ilo— 
nourable Furiſdittion, and of moſt excellent 
Uſe and Benefit to all the People of this Na- 
tion, in all Caſes where the common Law 


hath not provided Remedies to recover Back, 


or to Defend real Rights; becauſe the Incli- 
nations and Inventions of Mankind, to con- 
irive Fraud and Injuſtice, and to ſubvert Right, 


and to evade the [uſtice of the common Law, 


or to make ſuch a Uſe of the Rigour of it, 
beyond all Reaſon and Conſcience, are increa- 
{ed, and become almoſt infinite: For in Mul- 
titudes of Caſes, it has been upon Examina- 
tion found, that Men by Fraud and Deccit, 
or by Breach of Truſt and Confidence, and 
by other ill Practices, had got from weak Peo- 
ple, and Poſſeſſed ſuch Titles in Law to Lands. 
and other Eſtates, and Intereſts, as never 
could, by the rigorous and ſtrict Rules of the 
common Law be defeated or avoided: And- 

E 2 yet 
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yet upon ſuch Diſcoveries and Examinations 
as the Court of Chancery hath Enforce ; 
It has been (as it is Expreſſed in the Statute 
of 17 R. 2.) found and proved, That ſuch 
Wrong Doers have not, in Juſtice and Con- 
ſcience, any Right or Title at All to the 
Lands and Eſtates they Poſſeſs: And therefore 
that Court hath juſtly Ordered, ſuch Wrong 
Doers to Part with and Reſtore and Reconvey 
back /uch Ill gotten Hſtates, to the Right Own- 
ers; and conſequently perpetual Injuuctious are, 
in thoſe Equitable Caſes, not only Proper, 
but Neceſſary. | | 


And in this Place a proper Queftion ariſes, 
touching the Power and Authority of this 
Court of Equity, as not being a Court of 
Record, vis. Whether the Ultimate Orders 
of this Court are meerly Perjono!, and Bind 
the Perſon only, and not the Eſtate and In- 
tereſt, of the Party in the Lands or Geods in 
Queſtion. 


To which Queſtion it may be anſwered, 
That in Caſes, where Men have no Right, 
but what was gotten by Fraud, or Breach of 
Truſt: There the Chancery may Decree, 
Thar thoſe that have in Conſcience the real 
Right, ball Hold and Enjoy the Lands, as 
well againſt Poſſeſſors by Fraud, as againſt 
Truſtees: For it is the Ground of Equity in both 
Caſes, that gives the Court a Juriſdiction and 
| | | Power 
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Power to Bind the Intereſt, and to Defend 
the right Owners, in the Poſſeſſion of their 
Lands and Tenements, againſt ſuch Uncon- 
ſcionable Offenders. 
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But as to ſuch Caſes as Depend on meer 
Queſtions of Law, without any Mixture of 
Equity, To make the Caſe of one Party ber- 
ter than the Caſe of the other, there the 
Strictum Jus, or the Strictneſs according to 
the Maxims and Eſtabliſhed Rules of the com- 
mon Law, is the Right and Hereditary Pri- 
vilege of every Man: And for that Reaſon, | 
every Court of Equity is, by the Statutes a- 
foreſaid, Directed not to Interpoſe, nor to Or- 
der Perpetual Injunctions, to take from any 
Man his Legal Kght and Property; nor, which 
is the ſame 1hing, to take from him, or to | 
Delay his Legal Remedy to Recover that 710 
Right. jon 


— 
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But if Courts of Equity ſhall Extend their 
Juriſdiction, and Exceed thoſe Bounds, in 
which the Statutes aforeſaid have Compaſſed 
in, their Authority, and ſhall Grant Perpetual | 
Prohibitions or Injunctions, to Prohibit or £7 
Command the Parties, to De/i/t for ever, from " 
Proſecuting their Remedies, to Recover their 
Rights at common Law, I leave it as a Prob. 
lem, Whether the Courts of common Law, 
may not by Force of Magna Charta, and the 
other Statutes of Explanation, Grant Probibi, F 

tions, 
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trons, Commanding the Parties to Dei from 
Profecuting ſuch Suits in Equity, as are ont 
of the Juriſdiction of Courts of Equity, and 
of which the Cognizance belongs to the King's 
Courts of common Law ; and by that Legal 
Means to Reduce the Jugicial Adminiſtration 
of Equity within the Statute Boundaries. 


The Matter of this Reſearch is Doubtleſ; 
New and Urfficu't, and different from the 
common Sentiments, The Writer therefore, 
being Senſible of his own Inability, Hopes and 
even Invites Thoſe who are more Learned, to 
Engage in theAttempt:Foraſmuch as the Know- 
ledge Treated of, concerns in Effect, every Man; 
For who can foreſee; but he, or his Children, 
or Friends, may become Suitors in Chance- 
ry: And therefore every good Man, that is 
able, ought to reach Aſſiſtance, To the End 
the Defedts of this Reſearch may be Supplyed, 
and above all, That it may be Evinced, That 
Judicandum ef Legibus, non Edendum Leges ; 
and here, in Imitation of Czcero, I may lay, 
Habemus quidem Acta & Statuta, ſedi in Tabu- 
hs . & tanquam Gladia in Vagini: 


Depojita. 


IIdly, As to the Judicature of the Houle of 
Lords, upon Appeals from Courts of Equity, 
and the Poſition, that That Juriſdiction, in 
the Dernier Reſort, is a Branch of their Ori- 
ginal and Fundamental Judicature. AY 

| i 


- - &- - AI W WL 


— - 
* 


Jay 


Chancery 39 


This Account may be given of that Mat- 
ter, Viz. That, that Queſtion of Judicature, 
came into Debate between the two Flouſes of 
Lords and Commons in two Seſſions of Par- 
lament, held in the Year 1675, in the Caſe 
of Doctor Shirley and Sir John Fagg, a Mem- 
ber of the Houle of Commons, in whoſe Fa- 
vour a Decree was made in Chancery againſt 
Doctor Shirley, concerning an Eſtate of 400 J. 
per Ann. from which Decree, Shirley Appeal- 
ed to the Lords in Parliament: The Caſe, as 
it appeared in Chancery, was between two 
| Purchaſers, vis Shirley Claimed the Lands 
in Queſtion, under a Settlement made by his 
Great Grandfather, in the gth Year of King 

James the firſt, whereby the Lands were Set- 
tled upon the Great Grandfather for his Life, 

Remainder to the Grandfather for his Life, 
| Remainder to the Plaintiff's Father, by Name, 
for his Life, Remainder to the firſt Son (which 
the Plaintiff Sh/7/ey then was) of the Father, 


and the Heirs Male of his Body: The Plain- 


| tiff's Father was but Tenant for Life, and yet 

he Sold theſe Intailed Lands to the Earl of 
Thanet, and the Earl of Thanet Sold them to 
dir John Fagg for 6870 l. And in ſome time 
after the Purchaſe, Sir Jobn Fagg was threat- 
ned to be Evicted by this old Settlement, 
which had been all along concealed ; but Sir 
Jobn Fagg hearing that the Settlement was in 


the Hands of one Mr, Valter, and being ter- 


ri fied 
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rified with Fear of the Loſs of his Purchaſe, 
he, Sir Tobn, found Means (perhaps not ve- 
ry Juſtiftable) to get the Settlement into his 
Power, from, and out of the Hands of Mr. 
Walter. 


Shirley, the Son, brought his Bill in Chan- 


cery againſt Sir John Fagg, in which he made 
Suggeſtions of this Matter, and the Relief he 
prayed was, to have a Diſcovery of the whole 
Matter, and to have the Deed of Settlement 
Delivered up to him, without which he could 
not prove his Title, or Proſecute his Reme- 
dy to Recover the Lands at common Law. 


To which Bill Sir John Fagg pleaded in 
Bar to the Diſcovery ; and to the Relief which 
Shirley prayed, That he was a fair Purchaſer 
of the Lands in Queſtion, and had paid a va- 
luable Conſideration for them, without any 
Manner of Notice of the Settlement; for it 
he had had ſuch Notice, he had never Pur- 
chaſed, 


The Lord Chancellor Clarendon; Afliſted 
by Brideman, Lord Chief Juſtice of the Com- 
mon Pleas, and Mr. Juſtice Archer, upon 
hearing the Cauſe, and the Merits of the Plea, 
were of Opinion, Thar Sir John Fagg being 
a fair Purchaſer, without Notice, and having 
gotten that Settlement into his Hands, which 


wauld, if he parted wh it, utterly eras 
| 115 
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his Purchaſe: A Court of Equity had no 
Power to Diſarm him of that Advantage, 
(cho poſſibly gotten by unfair Means) And 
therefore Ordered Shir/ey's Bill ro be Diſmiſſ. 
ed, and. to leave him to ſuch Remedy, as he 
could obtain at the common Law. And %- 
ley Appealed to the Lords in Parliament. 


But the Houſe of Commons were fo Angr 
at this Appeal, which Acknowledged the Ju- 
riſdiction of the Lords, to hear Appeals front 
Courts of Equity: That they committed not 
only Doctor Shirley for Appealing, but their 
own Member Sir John tagg, for Submitting 
to that Appeal, upon which a famous Con- 
troverſy Enſued. 

The Arguments of both Houſes, ſeem to be 
Grounded on general Declarations, and Reſo— 
ſutionis, without offering on either Side, any 
Evidence, that was Clear or Conclufive, or 
by which, eicher Houſe was, or was likely to 
be, by the other, Convinced. 


The Lords Argued and Refolved, That 
What the Commons had done in Commiting 

Doctor Shirley for Appealing, and his Coun- 
cil for Arguing for him at the Lords Bar, 
Was a Tranſcendent Invaſion of the Rights 
and Liberties of the Subject, and againſt Mag- 
nua Charta, and other Laws, which had pro 
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vided that no Man ſhould be Impriſoned, bur 
by due Courſe of Law. 


The Commons Argued, That they could 
not tind, by Magna Chants! or by any other 
Laws, that the Houſe of Lords had any Ju. 
riſdiction, in Caſes of Appeals, from Courts 
of Equity. 


The Lords Replyed and Argued, and Eſ- 
pecially the Argument of the Earl of Shafts. 
bury, in their Houſe, was formed in a De- 
clamatory Manner, conſiſting of General and 
Poſitive Aſſertions, without Deſcending to 
the Bottom, or Producing any Evidence to 
Prove his Aſſumptions: Which however were 
extreamly Moving and Captivating, 


But to theſe Arguments of the Lords, it 
might have been Added on their Side, That 
the Notion of the Commons did neceſſarily 
Suppoſe that the Lords, when They, in their 
Legiſlative Capacity, gave their Aſſent to the 
Statute of 37 E. 3. cap. 18, whereby it was 
Enacted, That the Grievances complained of 
ſhould be Redreſſed, by Removing the Sug- 
geſtions made to the King himſelf, from be- 
fore his Majeſty, and ſending them before the 
Chancellor, who, as, Repreſenting the King 
ſhould Examine, Hear and Determine. the 
Fruth of them, and make ſuch'Orders there 

F upon 
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upon, as ſhould be Juſt and Equitable ; ſaving 
always that thoſe Orders ſhould not Change 
or Diſpenſe with, or Offend, or Diſannul any 
Point of Magna Charta, or the common Law 
of the Land, or that the Lords, when They, 
in their Legiſlative Capacity, conſented to all 
che other Acts of Parliament, which were 
made to Compals in, and Guide the Chancel- 
lor in his Judgment and Adminiſtration. 


I fay that it muſt be extravagant to think, 
Either, that the Lords in ſo doing did, or did 
Intend, to ſet up a Judicature, whoſe Orders 
ſhould be final, without Appeal, and Exclude 
themſelves from Reviſing and Correcting thoſe 
Orders, or that the Commons when the 
Conſented to the Inſtitution of that new Ju- 
riſdiction, ever Intended any ſuch Excluſion ; 
in Regard the Juſtice or Injuſtice of thoſe Or- 
ders, could never be Examined, or Meaſured, 
or Judged of, Whether the Appellant is, or 
is not Injured or Damnifyed, c to Mag- 


na Charta, and the common Law : Without 


conſidering the Nature and Extent of thoſe 


Orders, Appealed from, and Comparing them 
with the Standard called Magna Charta, and 


the Statutes of Explanation, ro which the 


Lords had given their Legiſlative Aſſent, and 


then to Determine the Queſtion, Whether thc 
Orders Complained of do, or do not Offend or 
Diſpenſe with, or Diſannul any Point of thoſe 
Statutes, or the common Lav: which is the 


N 2 proper 
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proper Buſineſs of the Supreme Judicature, in 
the Dernier Reſort, For the Original Root of 
Judicature Veſted in the Lords, is to Examine 
and Correct the Errors of Judgments, in the 
King's Bench and other Courts of Law brought 
before them, by Writs Error: In which Caſe 
the Lords are Judges of Ju gments, in the 
Dernier Refort, which is the Supreme Judi- 
cature that was always Uſed and Exerciſcd, 
as their Fundamental Right and Privilege, 
and was never Queſtioned « or Denycd. 1 


And 8 if Arguments 4 Mari are 
forcible, that is, if the Maxim of Reaſon, 
that Majus continet i in {0 Minus, that is, That the 
Greater contains the Leſs, be True; Then it 
may be Argued, That ſince the Lords are 
Judges of the higheſt Queſtions of Law, con- 
cerning meer Right and P: operty ; They mult 
be much more fudges of Collateral Equitable 
Circumſtances, that Attend that Right and 
Property, for Equitas /equitun Legen: Ta 
which it way be Added, that Trftice 
Depends on the Truth of Facts; The Iryal 
of which Tu, is the Inferior Buſineſs of a 
Jury: And therefore the Lords in their Judi- 
cial Capacity, when they Hear and Deter- 
mine upon Appeals from Courts of Equity, 
do in ſame fort Deſcend from their own Dig- 
nity: For as the Judges of Inferior Courts of 
Equity Act the Part of a Jury in Hearing the 


Evidence read, and Determining 2 the ruth, 
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e Untruth, of the Suggeſtions: And after that, 
They Act the Superior Part of a Judge, in De- 
termining what is Equity, and Natural Juſtice 
Reſulting from thoſe Facts: So the Lords do 
Proceed in the ſame Manner, and Act in ſome 
Sort, the Part of a Jury, in hearing the Evi- 
dence read to Prove the Matter of Fact, con- 
rained in the Suggeſtions, on which the Right 
is to be Determined; and conſequently, if the 
foregoing Maxim of Reaſon be 7 rue, vix. 
That the Greater contains the Leſs, Then it 
muſt be Apparent, that what 1s nere Stated, 
is ſtrong, and has ſufficiently Cleared and Pro- 
ved; That the Judicature of the Lords in Par- 
lament, upon Appeals from Courts of Equi- 
ty, is Included as a Leſſer Branch, in their 
Fundamental Judicature upon Writs of Er- 
ror: and that this Polition, and the Evidences 
offered to Prove it, cannot be Overturned, or 
ſo much as Encountre i, with any Others 
of Equal Authority. 
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From which Premiſſes it is als That the 


Lords have two Capacities, the one Legiſla- 
tive, and the other, the Supreme Judicial, 

Capacity; and cherefore this Qualification of 
their Judicial Capacity, 1s always to be Re- 
membred, and kept in Mind, and hoped for: 

That the Lords will be pleaſed to Obſerve 
Thar their Judietu, Capacity, in the Dernier 
Reſort, is compaſſed in, with the fame Statute 
Boundaries, with which the Inferior Conn of 
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uity are Bounded; and that whenſoeyer 
thoſe Inferior Courts of Equity ſhall Exceed 
their Bounds; and ſhall make ſuch Orders, or 
Grant ſuch Injunctions or Probibitions, as ſhall 
Change or Diſpenſe with any Point of g- 
xa Charta, or the common Law, without a- 
ny Ground of Equity to Warrant ſuch Or- 
ders: The Lords in Parliamen will (doubtleſs) Wh 
Lelight in Reforming thoſe Exceſſes, and 
Reduce them to that Law, which their Lord- 
ſhips, in their Legiſlative Capacity, have Or- 
dered and Enacted to be ſtrictly Holden and 
Obſerved, and which, in common Juſtice, W 
ought to be the Standard, and Rule of Pro- 
perty, and above all, It is Depended on, That WW 
whenever a Decree ſhall, in any Part, Reſem- I 
ble a Diſpenſing Power, contrary to what the 
Lords have in their Legiſlative Capacity made 
a Law, and Rule of Juſtice, and Property ; 
Such a Decree ſhall receive, from their Lorg- 
(hips, all Manner of Diſcountenance. 
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